
CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   11/05/18 

 
GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 15 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 

the hearing, counsel or self-represented parties call the department rendering the decision to 

request argument and to specify the issues to be argued. Calling counsel or self-represented 

parties requesting argument must advise all other affected counsel and self-represented parties by 

no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude any party from 

arguing the matter. (Local Rule 3.43(2).) Department 15’s telephone number is: (925) 608-

1115. 

Submission of Orders After Hearing in Department 15 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The 

order must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the 

Court’s tentative ruling must be attached to the proposed order when submitted to the Court for 

issuance of the order. 

 

 1.  TIME:  9:00   CASE#: MSC16-00856 
CASE NAME: MARIN COMMUNITY COLLEGE VS. MARCY WONG 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY MARCY WONG & DONN LOGAN ARCHITECTS 
* TENTATIVE RULING: * 
 
Continued by the Court to December 3, 2018. 

 

  

 2.  TIME:  9:00   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MICHAEL AFFINITO 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment, or in the alternative for 
summary adjudication, brought by defendant Michael Affinito.  The motion is denied in full.  
The issue conference and trial dates are confirmed. 
 
 Defendant’s request for judicial notice, filed on August 15, 2018, is granted.  Plaintiffs’ 
request for judicial notice, filed on October 22, 2018, is also granted.  Neither side has filed 
evidentiary objections. 
 
 Plaintiffs’ objection to defendant’s reply memorandum is overruled.  Defendant’s counsel 
is directed to properly serve opposition and reply papers in the future.  The Court notes that it 
has received only a reply memorandum; the Court has not received a reply separate statement, 
or any reply evidence. 
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 A. The Motion for Summary Judgment. 
 
  A-1.  Defendant’s Argument. 
 
 Defendant moves for summary judgment on the ground that plaintiffs lack standing.  
Specifically, plaintiffs cannot show that the promissory note payable to an entity identified as 
Rurik Pension Plan Ltd. is an asset of the Alfred A. Affinito Trust.  (Third Amended Complaint 
– “TAC” – Exh. “A”.)  This is not a trivial argument. 
 

Plaintiffs filed a probate petition seeking to declare that something called the 
“Rurik Pension Plan” is an asset of the trust.  (Defendant’s Exh. “C”.)  However, the petition 
does not allege the nature of the Rurik Pension Plan or list the plan’s assets.  Instead, the 
petition merely references the last page of the trust document, which identifies “Rurik Pension 
Plan” as an asset included in the trust.  Beside the typed words “Rurik Pension Plan” on the last 
page is the handwritten word “closed”. 

 
The order granting the petition did not declare that the “Rurik Pension Plan” is an asset 

of the trust.  Instead, it declared that “the account held at the Rurik Trust Company” is an asset 
of the trust.  (Defendant’s Exh. “D”.)  The order does not identify the nature of the account, or list 
its assets. 

 
The promissory note is payable to Rurik Pension Plan Ltd., which suggests a separate 

legal entity and not an account at a trust company.  Plaintiffs do not allege the nature of this 
entity in the Third Amended Complaint, and do not offer evidence concerning the nature of this 
entity in their opposition papers.  Further, in responses to requests for admission, plaintiffs were 
unable to admit or deny that Rurik Pension Plan Ltd. is an asset of the trust.  (Fact Nos. 12-18, 
and evidence there cited.) 
 
 The rule is that parties moving for summary judgment may meet their initial burden by 
supplying the opposing party's "factually devoid" discovery responses.  (See, Union Bank v. 
Superior Court (1995) 31 Cal.App.4th 573, 590.)  The factually devoid responses must show not 
merely the absence of evidence, but that the opposing party cannot reasonably obtain evidence.  
(See, Gaggero v. Yura (2003) 108 Cal.App.4th 884, 891.) 
 

In the case at bar, the Court finds the subject discovery responses to be factually devoid.  
Further, they were served in June 2018, three years after the filing of the probate petition, 
sixteen months after the filing of this civil action, and only five months before trial.  This creates 
a substantial inference that plaintiffs are simply unable to obtain evidence showing that Rurik 
Pension Plan Ltd. is an asset of the trust. 

 
 Despite this showing, the Court has denied summary adjudication, on two 
independent grounds. 
 

A-2.  The Second Loan.   
 
Defendant’s standing argument lacks merit because it addresses only one of the two 

loans that are the subject of the Third Amended Complaint.  Plaintiffs attach the promissory note 
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evidencing what they describe as “the First Loan,” in the sum of $ 1,220,000.  (TAC, Exh. “A”.)  
However, plaintiffs do not attach any loan documentation for what they describe as “the Second 
Loan,” in the sum of $ 410,000.  (TAC, ¶¶ 30-32.)  If the second loan is evidenced by a 
promissory note, defendant has not offered evidence showing whom the note names as payee.  
The Court has no way of knowing whether defendant’s standing argument, which has merit as 
to the first loan, applies with equal force to the second loan. 
 

A motion for summary judgment may be granted only if the moving party has shown 
“that there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law.”  (Code Civ. Proc., § 437c, subd. (c).)  Defendant’s papers fail to 
negate a triable issue of material fact concerning plaintiffs’ standing to sue on the second loan.  
Accordingly, summary judgment must be denied. 

 
 A-3.  Plaintiffs’ Opposition Evidence. 
 
Plaintiffs’ opposition evidence includes an interrogatory response in which defendant 

acknowledges that the first loan was made by the decedent, Alfred Affinito, through Rurik 
Pension Plan Ltd.  (Exhibits “D” and “E”, response to special interrogatory number 51.)  Further, 
the response indicates that the second loan was also made by Alfred Affinito, through an entity 
referred to as St. Mark, not Rurik Pension Plan Ltd.  (Ibid.)  The identification of St. Mark as the 
lender is important, because defendant has not offered factually devoid discovery responses 
showing that plaintiffs are unable to prove that St. Mark is an asset of the Rurik Pension Plan.  
The Court finds that this opposition evidence is sufficient to create a triable issue of fact as to 
whether the two loans were assets of the Rurik Pension Plan, and thus assets of the trust. 

 
 A-4.  Comment. 
 
While plaintiffs have succeeded in opposing summary judgment, the lack of clarity on 

the issue of their standing does not bode well for trial.  If plaintiffs are unable to offer evidence 
at trial concerning the nature of the “Rurik Pension Plan,” e.g., whether it is a separate legal 
entity or an “account” at defendant Rurik Trust Company (International) Ltd., and are unable 
to offer evidence that the first and second loans are in fact assets of the Rurik Pension Plan, 
they may suffer a nonsuit or a directed verdict.  In the papers that plaintiffs have filed in 
opposition to this motion, and in support of plaintiffs’ own companion motion, plaintiffs often 
seem to confuse defendants’ inability to disprove plaintiffs’ allegations with plaintiffs’ own ability 
to prove those same allegations.  In a tie at trial defendant wins, because plaintiffs will have the 
burden of proof. 

 
B. The Motion for Summary Adjudication. 
 
Defendant moves for summary adjudication of the five contract-based causes of action, 

based on the applicable statutes of limitation.  This motion is based on only two purportedly 
undisputed facts: (1) the November 10, 2010 maturity date of the first loan, and; (2) the 
February 17, 2017 filing date of plaintiffs’ original Complaint.  The Court has denied summary 
adjudication on two grounds. 

 
 B-1.  The Second Loan. 
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Defendant’s statute of limitations argument fails to address the second loan: 

the Court has no idea what the maturity date was for that loan.  This is fatal to defendant’s 
motion, because a motion for summary adjudication directed to an individual cause of action 
“shall be granted only if it completely disposes of a cause of action …”  (Code Civ. Proc., 
§ 437c, subd. (f)(1).) 
 
  B-2.  Tolling. 
 
 The Third Amended Complaint includes allegations to the effect that the unpaid status of 
the first and second loans was concealed from plaintiffs.  Defendant’s statute of limitations 
argument lacks merit because it fails address these allegations, and fails to negate a triable 
issue of fact concerning these allegations.  Defendant has failed to shift to plaintiff the burden of 
coming forward with opposition evidence. 

 

  

 3.  TIME:  9:00   CASE#: MSC17-00746 
CASE NAME: NADINE SHAHAN VS. SAFEWAY INC. 
HEARING ON MOTION TO DEEM MATTERS ADMITTED 
FILED BY SAFEWAY INC. 
* TENTATIVE RULING: * 
 
Defendant served Plaintiff with Request for Admissions (Set Two) on May 8, 2018.  Plaintiff’s 
responses were due on June 12, 2018.  ON June 11, 2018, Defendant granted Plaintiff’s 
counsel an extension of time to respond through July 31, 2018 because Plaintiff’s counsel had 
filed a motion to be relieved as counsel.  Plaintiff was sent a copy of the letter confirming the 
extension.  Plaintiff’s counsel was relieved as counsel of record on July 16, 2018.  Defendant 
granted a second extension to August 7, 2018 which was provided through Plaintiff’s now 
former counsel.  A copy of the letter confirming the second extension was sent to Plaintiff.  
Defendant granted a third extension to respond to August 14, 2018.  Plaintiff has had 3 months 
to provide responses to the Request for Admissions (Set Two). To date, Defendant has not 
received responses pursuant to Code of Civil Procedure section 2033.210. 
 
Plaintiff’s opposition to the motion fails to comply with Code of Civil Procedure section 
2033.280(a) to seek relief from the failure to provide code compliant responses to the Request 
for Admissions.    
 
The motion is granted.  Sanctions are awarded in the amount of $900. 
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 4.  TIME:  9:00   CASE#: MSC17-00836 
CASE NAME: REILAND VS. JOHN MUIR HEALTH 
HEARING ON MOTION TO COMPEL RESPONSES TO WRITTEN DISCOVERY & 
DEEM MATTERS ADMITTED  /  FILED BY MICHAEL BANNOUT M.D. 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted.  Plaintiff shall provide Defendant with 
objection free, verified responses to the Request for Production of Documents (Set Two), the 
Form Interrogatories (Set Two) and Special Interrogatories (Set Two) on or before November 
23, 2018.  Plaintiff shall produce all documents in the response to the Request for Productions 
of Documents (Set Two) on or before November 23, 2018.   
 
The Requests for Admissions (Set Two) are deemed admitted. 
 
Plaintiff shall pay Defendant sanctions in the amount of $585. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
HEARING ON MOTION FOR SUMMARY ADJUDICATION ON PLAINTIFF’S FIRST CAUSE 
OF ACTION  /  FILED BY JUDD KESSLER 
* TENTATIVE RULING: * 
 
Plaintiff has informed the Court that relief from stay has been denied by the Bankruptcy Court.  
The motion is taken off calendar. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-01966 
CASE NAME: JUDD KESSLER VS. GERALYNNE LONG 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The CMC is vacated. 
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 7.  TIME:  9:00   CASE#: MSC17-02266 
CASE NAME: GIANOLI VS. LEON 
HEARING ON MOTION FOR SANCTIONS AGAINST DEFENDANT DAN LEON 
FILED BY BONNIE BETH GIANOLI 
* TENTATIVE RULING: * 
 
A timely opposition has been filed.  The motion is granted.  Defendant and his counsel shall pay 
sanctions to Plaintiff in the amount of $5500.  The Court strikes the affirmative defense of 
homestead exemption. 

 

 

 8.  TIME:  9:00   CASE#: MSC18-00596 
CASE NAME: BRIGETTE TAYLOR VS BOSCO CREDIT 
SPECIAL SET HEARING ON: ORDER TO SHOW CAUSE WHY AN INJUNCTION SHOULD 
NOT BE ISSUED  /  SET BY BRIGETTE TAYLOR 
* TENTATIVE RULING: * 
 
No opposition has been filed.  Based on the moving papers and good cause having been 
shown, the Preliminary Injunction shall issue enjoining the foreclosure sale of the property 
located at 2448 Covelite Way, Antioch, CA. 

 

  

 9.  TIME:  9:00   CASE#: MSC18-00777 
CASE NAME: MUHAMMAD VS. DEUTSCHE BANK 
HEARING ON MOTION FOR RELIEF FROM ORDER SUSTAINING DEMURRER 
FILED BY RAY MUHAMMAD 
* TENTATIVE RULING: * 
 
Plaintiff withdraws the motion.  The hearing is vacated. 

 

  

10.  TIME:  9:00   CASE#: MSC18-01486 
CASE NAME: CROWD FUND INVESTMENT GROUP 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY YING HUANG 
* TENTATIVE RULING: * 
 

 Defendant Ying Huang’s Motion to Expunge Lis Pendens is denied.  Defendant Rong 

Zeng’s joinder in that motion is denied as well.  

Plaintiff, Crowd Fund Investment Group LLC, hoped to buy the property located at 1040 
Pine Lane, in Lafayette, California (the “Property”) from defendant, Ying Huang, for an all cash 
amount of $1,368,000 with a close of escrow no later than June 26, 2018.  However, Huang 
canceled the contract on June 29, 2018.  Crowd Fund therefore filed this action for specific 
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performance and recorded a lis pendens against the Property.  Huang now moves to expunge 
the lis pendens.  Defendant Zeng, who offered to purchase the Property on June 30, 2018 for a 
predominantly seller-financed amount of $1,400,000, joins in this motion. 

 
A court shall order a lis pendens expunged if the court finds that “the pleading on which 

the notice is based does not contain a real property claim” (CCP § 405.31) or that “the claimant 
has not established by a preponderance of the evidence the probable validity of the real 
property claim. “  (CCP § 405.32.)  The party who recorded the lis pendens has the burden of 
proof on these two issues.  (CCP § 405.30.)  “Probable validity” means “that it is more likely than 
not that the claimant will obtain a judgment against the defendant on the claim.”  (CCP § 405.3.)    
 

Huang argues that Crowd Fund cannot establish the probable validity of its claim 
because Crowd Fund breached the contract by failing to close escrow within the time 
required by the contract.  Crowd Fund claims that it performed all of its obligations and Huang 
wrongfully canceled. 
 

Which party has the more persuasive argument turns on an examination of the conduct 
of the parties between June 11 and 29, 2018.  In discussing this issue, the court notes that any 
conclusions it reaches here regarding the facts are for purposes of this motion only and are not 
binding at later stages of this case. 

 
The Contract was made on June 11, 2018 at 12:58 p.m. when plaintiff accepted the 

$1.368 million offer stated above.  The parties raise a question whether a valid contract was 
reached regarding an offer earlier that day for $1.345 million.  The court need not decide 
whether the parties reached an agreement at the lower price.  If they did, that obligation was 
extinguished when they reached the new agreement at the higher price of $1,368,000.  
(See CC § 1531 (1).)  Defendant is estopped to claim there was no meeting of the minds 
simply because plaintiff agreed to pay defendant more than defendant originally agreed to 
accept, especially when defendant delivered a Demand to Close Escrow.  In delivering a 
Demand to Close Escrow, plaintiff was taking the position that there was a valid agreement 
at an agreed-upon price. 
 

The Contract contained the following terms pertinent to the question of who breached 
first.  Plaintiff was required to make an initial deposit of $20,000 and to deposit the rest of the 
purchase price into escrow by June 26, 2018.  (Ex. C to Basile Decl., Contract, p. 1, ¶ 3.A., F.)  
Plaintiff’s “acceptance of the condition of, and any other matter affecting the Property [was] a 
contingency” of the Contract.  (Id. at p. 5, § 12.A.)  Plaintiff had the obligation to complete its 
Investigations, remove this contingency, and deliver copies of Statutory and Lead Disclosures 
and other disclosures delivered by defendant in accordance with paragraph 10.A. by June 18, 
2018.  (Id. at pp. 5, 6, ¶¶ 12.B. and 14.)  Because plaintiff is an entity rather than an individual 
it was also required to sign a Representative Capacity Signature Disclosure and deliver 
documents regarding its formation as a limited liability company by June 14, 2018.  (Id. at 
p. 7, ¶ 19.)  
 

Defendant had the right to cancel the Contract if plaintiff did not remove contingencies, 
make the initial deposit, comply with specified contract terms (including the requirement of 
providing a Representative Capacity Signature Disclosure), or close escrow.  (Id. at p. 6, 
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§ 14.C. (1) and (2)(i) and (viii) and § 14.F.)  If defendant wanted to cancel based on plaintiff’s 
failure to make the initial deposit, remove contingencies, or comply with the specified contract 
terms she first had to deliver a Notice to Buyer to Perform (“NBP”) and then give plaintiff two 
days to take the applicable action.  (Id. at p. 6, § 14.D.)    

 
If defendant wanted to cancel based on plaintiff’s failure to close escrow, she first had to 

deliver a demand to close escrow (“DCE”) and give plaintiff three days after such delivery to 
close escrow.  “Deliver” “means and shall be effective upon personal receipt by Buyer . . . or 
[his] . . . Real Estate Licensee regardless of the method used (i.e., messenger, mail, email, fax, 
other.)”  (Id. at p. 9, ¶ 30.I.) 

 
Crowd Fund deposited the initial $20,000 into an escrow with Old Republic Title.  (Wong 

Decl., ¶ 7.)  According to the Contract, Crowd Fund was required to return the Representative 
Capacity Signature Disclosure and entity formation documents by June 14, 2018 and the signed 
disclosures by June 18, 2018.  (Id. at pp. 5, 6, and 7, ¶¶ 10.A.5., 14.B.1., 19.)  Crowd Fund has 
not presented any evidence that it returned signed copies of the Statutory and Lead Disclosures 
and other disclosures delivered by Huang, a Representative Capacity Signature Disclosure, or 
entity formation documents, or deposited the balance of the purchase price into the escrow.   

 
Huang has presented evidence that it sent an NBP and a DCE both dated June 25, 

2018.  Huang has not presented any evidence that these demands for performance were 
“delivered” as required by the Contract, because “delivery” means received by the recipient.  
Huang filed no evidence establishing that plaintiff received these demands for performance.   

 
However, in its own evidence Crowd Fund implicitly admits receipt of the DCE, at least.  

Further, plaintiff removed all contingencies on June 26, 2018.  (Wong Decl., ¶ 8, 9 and Ex. E.)     
 
At that point, pursuant to the DCE and paragraph 14.F. of the Contract, Crowd Fund still 

had to close escrow by June 28, 2018.  It failed to do so.   
 
The key issue then is whether Crowd Fund was excused from doing so because 

defendant repudiated the contract before the end of the day on June 28, 2018. 
 
Sometime on the 28th, and apparently before the 11:59 p.m. deadline to deliver a deed to 

the escrow holder (see Contract, ¶ 30.G.), Huang’s attorney emailed a letter to Crowd Fund’s 
representative.  Huang has filed no formal objection to this letter, but argues it is irrelevant.  
The court disagrees.  The letter is relevant to prove Crowd Fund breached by failing to perform 
on time or did not breach because its performance was excused. 

 
The June 28, 2018 letter states, “It is my . . . understanding that your client wishes to 

close escrow under some form of the referenced purchase agreement and proposes to mediate 
its dispute with my client.”  This is the first hint in any of the evidence filed with the court that a 
dispute over the Contract existed before June 28, 2018.   

 
The letter goes on to state, “Because there is an initial question – whether there is an 

enforceable contract? – I suggest that we address that issue before any mediation about the 
alleged contract.  In fact, the parties do not appear to have reached agreement on all material 
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terms, given the number of offers, counter-offers, and addenda.”  The court finds this statement 
to be suspect.  If no contract existed, defendant had no need to deliver a DCE under the 
Contract.  A DCE is not necessary to end a contract that never existed. 
 

It is theoretically possible that Huang sent the DCE in case she was wrong and 
there really was a contract.  However, she did not say this at the time and has not argued it 
now either.  She only began suggesting there was never a contract after plaintiff unequivocally 
removed all contingencies on June 26, 2018 and elected to conclude the purchase.  
(Contract, ¶ 14.E.) 

 
The June 28th letter concludes, “In addition, there is a question about when and what 

documents were signed.  As an initial step, my client insists on receiving and reviewing records 
from the DocuSign account related to the transaction.  Please provide the DocuSign account 
records as soon as practicable.  Of course, I am interested in confirming when and by whom 
transaction documents were signed and delivered.”   
 

A party commits an anticipatory breach by repudiating the contract before that party’s 
performance is due.  (See Taylor v. Johnson (1975) 15 Cal.3d 130, 137.)   “[R]epudiation may 
be express or implied. An express repudiation is a clear, positive, unequivocal refusal to 
perform. . . . [A]n implied repudiation results from conduct where the promisor puts it out of his 
power to perform so as to make substantial performance of his promise impossible.”  (Ibid.)   

 
For purposes of this motion, the court finds the June 28, 2018 letter to constitute a 

repudiation of the Contract.  The letter makes clear that a dispute existed between the parties 
before the deadline for Huang to deliver a Grant Deed to the escrow holder, by 11:59 p.m. on 
June 28, 2018.  (Contract, ¶ 13.D., 30.G.)  It betrays no inclination to perform by the end of 
the day.   

 
Further, Huang made clear that she was refusing to perform by sending a Cancellation 

of the Contract the next day, June 29, 2018, rather than asking for any delay to attempt to work 
through the issues. 

 
Once Huang repudiated the Contract, Crowd Fund had no obligation to meet the 

remaining conditions of sale, including depositing the balance of the purchase price into the 
escrow.   (See Ersa Grae Corp. v. Fluor Corp. (1991) 1 Cal.App.4th 613, 626.) 

 
Therefore, the court concludes that Crowd Fund has established the probable validity of 

its claim.  Huang repudiated the Contract before Crowd Fund was required to close escrow.   
 

 Each party’s papers fail to adequately deal with other aspects of the claim.  Crowd Fund 
has not presented evidence that it delivered the required disclosures and entity formation 
documents, as required by the Contract and the NBP.  On the other hand, Huang did not even 
argue Crowd Fund’s failure to comply with the NBP in its Opening Brief, and makes only a 
passing reference to it in its Reply.  (See Reply Brief at 2:25 and 3:19.)  The court leaves until 
summary judgment or trial the issue whether the failure to deliver the disclosures and the entity 
formation documents was a material breach.  For purposes of this motion, it concludes the NBP 
was just a pretext to get Huang out of a contract about which she had reservations.  On this 
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issue, the court finds it telling that Huang received an offer from the new buyer one day after she 
issued the notice of cancellation of the Contract, and accepted that offer the following day.  
(See Ex. G to Basile Decl. and Ex. L to Basile Reply Decl.)  This suggests that because of the 
additional $32,000 in purchase price, or for other reasons, Huang was not trying to complete the 
Contract, but rather she was trying to find an excuse to cancel it. 

 
Because Crowd Fund has established the probable validity of its real property claim for 

specific performance, the court need not address whether Crowd Fund has established the 
probability validity of its other real property claim, for fraudulent conveyance. 

 
The court denies all requests for attorney’s fees in this case, finding the resolution of the 

motion to present a close question and all parties to have acted with substantial justification.  
(See CCP § 405.38.) 

 

  

11.  TIME:  9:00   CASE#: MSC18-01486 
CASE NAME: CROWD FUND INVESTMENT GROUP  VS.  YING HUANG   
JOINDER IN MOTION TO EXPUNGE LIS PENDENS  
FILED BY RONG ZENG 
* TENTATIVE RULING: * 
 
See Line 10. 
 

 

12.  TIME:  9:00   CASE#: MSL18-02346 
CASE NAME: JH PORTFOLIO VS. WHELAN 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY JH PORTFOLIO DEBT EQUITIES, LLC 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted.  Judgment shall be entered against the 
Defendant in principal amount of $1664.30 plus costs in the amount of $336. 

 

  

13.  TIME:  9:00   CASE#: MSL18-02517 
CASE NAME: AMEX VS. CABALLERO 
HEARING ON MOTION TO DEEM MATTERS ADMITTED AND FOR SANCTIONS 
FILED BY AMERICAN EXPRESS NATIONAL BANK 
* TENTATIVE RULING: * 
 
No opposition has been filed.  The motion is granted as prayed.  Defendant to pay Plaintiff 
sanctions in the amount of $360. 
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14.  TIME:  9:00   CASE#: MSN18-1676 
CASE NAME: RE L. JOHNSON 
HEARING ON PETITION /FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS 
FILED BY J.G. WENTWORTH ORIGINATIONS LLC 
* TENTATIVE RULING: * 
 
Parties to appear. 

 

 

15.  TIME:  9:00   CASE#: MSN18-1726 
CASE NAME: MATTER OF 5355 WILLOW LAKE COURT 
HEARING ON SURPLUS FUNDS  ( PETITION FILED 08-15-18 ) 
* TENTATIVE RULING: * 
 
Continued to December 10, 2018 at 9:00 AM pursuant to the request of the parties. 

 

 

 
ADD–ON 

 

16.  TIME:  9:01   CASE#: MSC17-00286 
CASE NAME: AFFINITO VS. AFFINITO 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY MARY AFFINITO, MICHELLE AFFINITO 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary adjudication, brought by plaintiffs 
Mary Affinito and Michelle Affinito.  The motion is denied in full.  The issue conference and trial 
dates are confirmed. 
 
 A. Preliminary Matters. 
 
  A-1. Defendant’s Evidentiary Objections. 
 

Specific Rulings 
 

 The Court rules as follows on defendant Michael Affinito’s evidentiary objections, filed on 
October 15, 2018. 
 

Nos. 1, 2, 7, 19, 47, 50, 51: sustained in part.  Unverified pleadings are not evidence.  
However, the filing date of the original Complaint is relevant to the statute of limitations analysis, 
and the allegations of the Third Amended Complaint define the scope of the issues that can be 
decided by the pending motions.  Also, the Court can take judicial notice of the probate petition 
and the corresponding order, which are at least relevant to the issue of plaintiffs’ standing — 
even if, as the Court concludes below, they are not dispositive. 
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Nos. 11, 12, 15, 38, 41: sustained.  These documents are not relevant, because they 

concern loans that are not the subject of the Third Amended Complaint.  The Court will not 
consider any evidence, in this motion or at trial, concerning loans other than the two loans that 
plaintiffs identify in th226e Third Amended Complaint as “the First Loan” and “the Second Loan.”  
(TAC, ¶¶ 21-22 and ¶¶ 30-32.)  It is genuinely dismaying that plaintiffs, on the eve of trial, 
are attempting to seek $ 3.6 million in damages for loans that are not the subject of the 
current pleading. 
 

No. 13: sustained.  Plaintiffs’ attorney, Mr. Nelson, has not established personal 
knowledge of the dollar amount of loans made by defendant Rurik.  Further, as noted above, 
the dollar amounts of loans other than the two loans that are the subject of the Third Amended 
Complaint are not relevant. 

 
Nos. 14, 22, 25, 28, 37, 39, 40, 43: sustained.  The fact that a document is produced in 

discovery does not make it admissible; it must still be adequately authenticated.  (Serri v. Santa 
Clara University (2014) 226 Cal.App.4th 830, 855.) 

 
Nos. 23, 24, 26, 30, 31, 42, 46: sustained, on the grounds stated in the objections.  Ms. 

Armstrong has failed to lay an adequate foundation for her conclusions, as discussed in the 
separate section below.  Further, to the extent that Ms. Armstrong is offering expert opinions, 
plaintiffs concede that Ms. Armstrong has not been disclosed as an expert witness.  Ms. 
Armstrong will not be allowed to testify as an expert at trial, and for that reason her testimony 
also may not be considered in this motion.  (See, Perry v. Bakewell Hawthorne, LLC (2017) 2 
Cal.5th 536, 538.) 

 
 The Court declines to rule on the remaining objections, because they are directed to the 
language of the separate statement, and not to items of evidence. 
 

The Declaration of Holly Armstrong 
 

 The declaration of Holly Armstrong merits a separate discussion.  (Plaintiffs’ Exh. “AA”.)  
Ms. Armstrong identifies herself as a certified public accountant who has served as the 
accountant for the Alfred A. Affinito Trust.  (¶ 1.) 
 
 The only specifically identified record that Ms. Armstrong reviewed in preparation for 
making her declaration was “the electronic file that I created and maintain for the Trust.”  (¶ 2.)  
Ms. Armstrong gives no clue as to the nature of “the electronic file,” how she created it, and how 
she maintains it.  (Ibid.)  Thus, Ms. Armstrong’s declaration may be summarized as follows: 
‘I created an electronic file that says certain things are true, therefore they are true.’  This is 
obviously not competent evidence. 
 
 Ms. Armstrong next alleges that the trust loaned defendant $ 1,220,000, as evidenced by 
the same promissory note attached to the Third Amended Complaint, and that defendant has 
failed to timely repay the principal and interest due on the note.  (¶ ¶ 3-4.)  She does not allege 
these facts on information and belief, but rather based on her own “personal knowledge.”  (¶ 1.)  
However, she does not allege facts showing how she could possibly have had personal 
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knowledge of the circumstances of the loan, which was allegedly arranged by a trust company 
in the Cayman Islands.  (¶ 14.) 
 
 Ms. Armstrong next alleges that defendant made four payments in specific dollar 
amounts, on four specific dates in 2010 and 2011, totaling $ 598,411, and that the balance due 
as of March 31, 2018 is $ 1,485,938 in principal and interest.  (¶ 5, and ¶¶ 11–12.)  However, 
Ms. Armstrong does not allege her basis for making these allegations.  Nor does she explain the 
discrepancy between this calculation and the Third Amended Complaint, filed only two and a 
half months earlier; the complaint alleges that defendant only owes approximately $ 346,000 in 
principal.  (TAC, ¶ 33.) 
 
 Ms. Armstrong’s ability to provide the dates and dollar amount of payments in 2010 and 
2011 is mystifying, because plaintiffs allege in their Third Amended Complaint that they believed 
the loan was paid when the decedent died in 2012.  How could plaintiffs have believed that, if 
the trust’s unidentified records, reviewed by Ms. Armstrong in preparing her declaration, showed 
that the loan had not been paid? 
 
 The one thing we know is that Ms. Armstrong, in stating as a matter of personal 
knowledge that four payments were made in 2010 and 2011, did not rely on documents from 
defendant Michael Affinito; Ms. Armstrong describes defendant’s records as “unauthenticated,” 
“self-serving,” and “untrustworthy.”  (¶¶ 7-10.)  So where did Ms. Armstrong get her information?  
The declaration gives the Court no clue. 
 
 In conclusion, this declaration is inadmissible, no matter which of three categories it may 
fall into. 
 

First, Insofar as this declaration is meant to be a percipient witness declaration, it is 
inadmissible because Ms. Armstrong does not demonstrate that she has personal knowledge of 
the matters she alleges.  For example, Ms. Armstrong alleges (in her capacity as a CPA?) that 
“Rurik Trust Company International, Ltd. is the administrator of the Rurik Pension Plan and is 
located in the Cayman Islands.”  (¶ 14.)  How specifically does she know this? 
 

Second, insofar as this declaration is meant to be an expert witness declaration, it is 
inadmissible because (1) Ms. Armstrong fails to describe her qualifications to testify as a 
forensic accountant, (2) Ms. Armstrong fails to identify the admissible evidence she relied on in 
forming her opinions, and (3) Ms. Armstrong fails to identify her methodology and a reasoned 
link between the evidence and her opinions.  (See, Garibay v. Hemmat (2008) 161 Cal.App.4th 
735, 743 [expert opinion was invalid because the evidence on which the expert relied was not 
before the court]; Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 510 [“an 
expert's opinion rendered without a reasoned explanation of why the underlying facts lead to the 
ultimate conclusion has no evidentiary value”].)  Further, the opinions are stated either as legal 
conclusions (“Defendant Michael Affinito breached the terms of the promissory note”) or as 
vague generalities that appear to have no specific technical meaning (“self-serving,” 
“unauthenticated,” “untrustworthy”).  (¶ 4, ¶¶ 7-8.) 

 
Third, insofar as the declaration is meant to be a custodian of records declaration, 

Ms. Armstrong has failed to identify what specific business records she relied on, and has failed 
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to demonstrate that those records were regularly maintained in the ordinary course of business.  
This is ironic, given Ms. Armstrong’s stated opinion that defendant’s records are untrustworthy 
because defendant has failed to demonstrate that his records were “kept in the ordinary course 
of business.”  (¶ 9.) 
 
 Finally, the Court observes that plaintiffs seem to be unaware of the paradox they have 
created through Ms. Armstrong’s declaration.  If Ms. Armstrong was easily able to ascertain the 
specific dates and dollar amounts of payments made on the first loan, and was able to precisely 
calculate the loan’s unpaid balance of principal and interest, simply by consulting “the electronic 
file” that she has used as the trust’s accountant, this completely undercuts plaintiffs’ defense to 
the statute of limitations.  Plaintiffs allege that they did not even know about the loan until 2014, 
and that once the loan was discovered, they still had no way to ascertain what the loan balance 
was.  If this is true, how did information about the loan make its way into Ms. Armstrong’s 
electronic file? 
 
  A-2. Plaintiff’s Evidentiary Objections. 
 
 The Court rules as follows on plaintiffs’ evidentiary objections, filed on October 24, 2018. 
 
 Nos. 1, 3, 7, 9 : overruled.  The trial court can take judicial notice, not only of the 
existence of recorded documents, but also of their legal effect.  (See, Scott v. JPMorgan Chase 
Bank, N.A. (2013) 214 Cal.App.4th 743, 752-761.)  Plaintiffs quarrel with the weight of this 
evidence, and not its admissibility. 
 
 Nos. 2, 4–6, 8, 10 : sustained, for lack of adequate authentication and as hearsay. 
 
 Nos. 11-15: overruled.  The Court notes that objection numbers 13-15 are blanket 
objections to an entire declaration, which are highly improper except when the objection is that 
an expert is unqualified or has failed to lay a foundation for the expert’s opinions.  (See, Cal. 
Rules of Court, rule 3.1354, subd. (b).)  Thus, for example, plaintiffs indiscriminately object to 
defendant’s statement that he is a defendant in this action, a fact that is both obviously true and 
within defendant’s personal knowledge.  (Michael Affinito Dec., ¶ 1.) 
 
 B. The Motion for Summary Adjudication. 
 
 The Court has denied summary adjudication based on procedural, evidentiary, and 
conceptual defects in the moving papers. 
 
  B-1.  Issues Common To The Entire Motion. 
 

The Separate Statement 
 

 The operative complaint is the Third Amended Complaint (“TAC”), filed on January 31, 
2018.  Pursuant to the stipulation that allowed plaintiffs to file this pleading, defendant’s answer 
to the Second Amended Complaint is deemed to be the answer to the Third Amended 
Complaint.  Defendant’s answer was filed on August 14, 2017. 
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 A party may move for summary adjudication of a specific cause of action within the 
operative complaint, an issue of duty within a specific cause of action, a claim for punitive 
damages, or a specific affirmative defense.  (Code Civ. Proc., § 437c, subd. (f)(1).)  The 
opening separate statement must clearly and separately identify issues that are a proper subject 
of summary adjudication.  (Cal. Rules of Court, rule 3.1350, subds. (d) and (h).) 
 
 Plaintiffs’ separate statement is grossly defective in this regard.  In fact, it is literally 
unintelligible.  None of the eight issues identified within the separate statement is tethered to a 
specific cause of action stated in the Third Amended Complaint, or a specific affirmative defense 
stated in the answer to the Second Amended Complaint. 
 
 Thus, Issue Nos.1, 6, and 7 purport to seek summary adjudication of causes of action, 
but they do not identify any numbered cause of action within the Third Amended Complaint.  
Issues No. 2 and 3 seek summary adjudication of issues of duty in the abstract, but again do not 
identify the cause or causes of action in which such a duty is alleged.  Issue Nos. 4 and 5 seek 
summary adjudication of claims for compensatory damages, which is not a proper subject of 
summary adjudication.  Issue No. 8 seeks summary adjudication of the statute of limitations 
affirmative defenses, which are different for each cause of action, without distinguishing among 
those affirmative defenses. 
 
 Adding to the confusion is the fact that plaintiffs refer to the issues themselves as if they 
were causes of action.  For example, defendant’s footnote 2 reads as follows: 
 

2  Plaintiffs seek to establish these damages against Defendant Affinito on the 
Cause of Action for Fraudulent Concealment (Issue No. 1) or the Cause of Action 
on the produced Promissory Note securing a $1,220,000 loan (Issue No. 5), but 
not both, as they do not seek double recovery. 
 

This makes no sense: the separate statement is not a pleading, and cannot state a cause of 
action.  Further, even if Issue No. 1 did intelligibly refer to a cause of action within the Third 
Amended Complaint, plaintiffs would have to prove damages in order to obtain summary 
adjudication of that cause of action; it makes no sense to carve out one element of a cause of 
action (damages) and make it a separate issue. 
 
 This confusion is not cured in the opening memorandum of points and authorities, which 
fails to discuss each issue separately.  Nor is it cured in the proposed order, which contains a 
cryptic one-paragraph ruling that simply identifies the issues listed in the separate statement.  
(Proposed Order, p. 2, lines 14-24.) 
 
 The final confusing feature of the separate statement is that plaintiffs seek summary 
adjudication only, and not summary judgment.  It is not clear what plaintiffs believe would be left 
for trial — which bits and pieces of which numbered causes of action — if plaintiffs prevailed on 
their motion. 
 

Evidentiary Defects 
 

 Plaintiffs’ opening evidence also has key defects.  These include, but are not limited to, 
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the following: 
 

 The declaration of Holly Armstrong is completely inadmissible, whether 
viewed as the declaration of a percipient witness, an expert witness, or a 
custodian of records.  (Exhibit “AA”.) 
 

 Plaintiffs have improperly provided as an exhibit the entire transcript of 
defendant Michael Affinito’s deposition, and not merely the relevant 
portions on which plaintiffs rely.  (Plaintiffs’ Exh. “F”.  See, Cal. Rules of 
Court, rule 3.1116, subd. (b).)  The Court will not task its legal research 
staff with paging through the entire transcript to find the relevant portions.  
This exhibit was not considered. 
 

 Plaintiffs offer numerous deeds of trust concerning loans that are not a 
subject of the Third Amended Complaint, and that are therefore irrelevant. 
 
 

Inadequate Briefing 
 

 Plaintiffs have failed to intelligibly brief their right to the relief they seek in this motion.  
As just one example, plaintiffs appear to find it self-evident that filing the 2015 probate action 
seeking a declaration that the “Rurik Pension Plan” is a trust asset automatically tolled the 
statute of limitations for this 2017 civil action on a promissory note payable to Rurik Pension 
Plan, Ltd.  The proposition is not, in the Court’s view, self-evident. 
 
  B-2.  Specific Issues. 
 
 Issue No. 1 
 
 Issue No. 1 is captioned as follows: “cause of action for fraudulent concealment of 
accounting for loans taken from trust assets.”  However, plaintiffs make no explicit reference to 
the Fifth Cause of Action in the Third Amended Complaint, which is plaintiffs’ only fraud cause of 
action and is captioned as one for fraudulent misrepresentation.  It would appear that Issue No. 
1 is not addressed to the Fifth Cause of Action, because the issue seeks summary adjudication 
concerning loans made to “Affinity Land and Construction Company, Inc.,” and no such loans 
are referenced in the Fifth Cause of Action — or indeed, anywhere in the Third Amended 
Complaint.  Affinity Land was named as a DOE defendant on August 1, 2018, but was 
dismissed on October 5, 2018. 
 
 Another clue that Issue No. 1 does not address the Fifth Cause of Action is that Issue 
No. 1 does not intelligibly identify the dollar amount of damages sought for fraudulent 
concealment and relate that dollar amount to plaintiffs’ fraud theory.  Plaintiffs refer to a total 
dollar amount of loans in the sum of approximately $ 5 million dollars (Fact No. 11), but do not 
offer evidence that the loans themselves were induced by fraud.  The Fifth Cause of Action 
contains the following, very limited allegations concerning causation and damages: 
 

83. Plaintiff reasonably relied upon Defendants’ initial representations in 
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November 2012 that all amounts had been repaid in an effort to wind up 
the Alfred A. Affinito Trust; however, Defendants continued to provide 
conflicting representations, precluding Trust disposition. 

 
84. Plaintiff has been harmed in numerous ways including being precluded 

from executing her fiduciary duties as a Trustee for the Trust and being 
precluded from full and accurate Trust distribution. 

 
(TAC, ¶¶ 83-84.) 
 
 Finally, the Court finds plaintiffs’ fraud theory perplexing.  In the Fifth Cause of Action, 
plaintiffs allege that defendant made misrepresentations concerning two matters: (1) the unpaid 
balance of approximately $ 346,000 in principal due on “the First Loan,” and; (2) the unpaid 
balance of approximately $ 410,000 in principal due on “the Second Loan.”  However, 
plaintiffs do not explain how those misrepresentations caused plaintiffs harm; plaintiffs have 
now discovered the allegedly unpaid sums, and are suing for them.  Plaintiffs appear to be 
conflating the doctrine of equitable estoppel, which might toll the statute of limitations on 
plaintiffs’ other causes of action, with an independent fraud cause of action affirmatively seeking 
fraud damages. 
 
 Issue No. 2 
 
 Issue No. 2 is captioned as follows: “issue of fiduciary duties owed under the Probate 
Code as trustee.”  However, plaintiffs make no explicit reference to a specific cause of action 
within the Third Amended Complaint where these duties are at issue. 
 

Further, one of the two facts cited in support of this issue (Fact No. 2) improperly relies 
on plaintiffs’ unverified pleadings, rather than evidence.  The probate court made no findings 
supporting Fact No. 2, which reads as follows: 
 

2. The main trust asset at issue is an account, Rurik Pension Plan, located 
in the Cayman Islands that has been managed, at all times, by Defendant 
Rurik Trust Company (International) Ltd. (“Defendant Rurik”), and 
Defendant Roger Hendrickson (“Defendant Hendrickson”), who are also 
located in the Cayman Islands. 

 
The probate court merely held that the “Rurik Account,” whatever it may be, is an asset of the 
trust, and that the Rurik Trust Company, which may or may not be the same as defendant Rurik 
Trust Company (International) Ltd., must provide an accounting of the “Rurik Account.”  
(Plaintiffs’ Exhibit “C”.) 
 
 Finally, the Court sees no point in issuing a summary adjudication that certain 
unidentified Probate Code statutes imposing a fiduciary duty on all trustees really do mean what 
they say.  Courts summarily adjudicate an issue of duty when it is important in the context of 
specific background facts alleged in a specific cause of action: e.g., whether an insurer has a 
duty to defend under an insurance policy, or whether an alleged tortfeasor owed a duty of care.  
Plaintiffs have not intelligibly presented the Court with such an issue of duty here. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   15 
HEARING DATE:   11/05/18 

 
 

- 18 - 

 
 Issue No. 3 
 

Issue No. 3 is captioned as follows: “issue of general duty to provide complete 
accounting for the Rurik account.”  The full text of the issue reads as follows: 
 

Plaintiff Co-Trustees seeks [sic] summary adjudication on the Issue of General 
Duty to Provide Complete Accounting for the Rurik Account on the grounds that 
Defendant Michael Affinito owed the general duty to Plaintiffs to provide a full and 
complete disclosure of all relevant facts when he undertook to make 
representations about a Trust asset. 
   

The first problem with this issue is that plaintiffs make no explicit reference to a specific 
cause of action within the Third Amended Complaint where this duty is at issue. The Third 
Amended Complaint does not state a cause of action for an accounting. 
 

The second problem is that plaintiffs’ motion for summary adjudication of this issue is 
dependent on plaintiffs’’ Fact No. 19, which reads as follows: “The Probate Court ordered 
Defendants to provide a complete accounting for Rurik Pension Plan, the Rurik Account.”  
That fact is not accurate; the probate court ordered “Rurik Trust Company” to provide an 
accounting, not defendant Michael Affinito.  (Plaintiffs’ Exh. “C”.) 

 
The motion is also dependent on Fact Nos. 20 and 21.  These facts, in turn, cite 

plaintiffs’ Exhibit “F”, which the Court has not considered because it is an entire deposition 
transcript, and Exhibits Z-1 and Z-2, which are unverified letters from plaintiffs’ counsel to the 
Rurik Trust Company, not competent evidence. 

 
Further, while plaintiffs may find the accounting that defendant has attempted to provide 

them with to be unsatisfactory, they offer no evidence that defendant has failed to provide them 
with the records he has reasonably available to him.  The Rurik Account is assertedly managed 
by a trust company in the Cayman Islands, and plaintiffs offer no evidence that defendant is able 
to compel them to provide more records than they are willing to provide. 

 
Finally, while under the Probate Code defendant might have a fiduciary duty to account 

for loans made by the trust to him, plaintiffs do not indicate what the source might be for a 
“General Duty to Provide Complete Accounting for the Rurik Account.”  Describing the purported 
duty in capital letters does not make it more intelligible. 
 
 Issue No. 4 
 

Issue No. 4 is captioned as follows: “claim of damage in the amount of $ 1, 485,938 
owed as of March 31, 2018 relating to the loan for $ 1,220,000.”  The full text of the issue reads 
as follows: 
 

Plaintiff Co-Trustees seeks summary adjudication on a Claim of Damage in the 
Amount of $ 1,485,938 for principal and interest owed as of March 31, 2018 
relating to the loan for $ 1,220,000 [footnote omitted]  Defendant admitted he 
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took from Decedent through Rurik Pension Plan, Ltd., on the grounds that 
Defendant Michael Affinito has failed to repay this loan taken from a Trust asset, 
and based on his admitted lack of admissible documents or other evidence to 
prove repayment of such loan(s) in light of both his duties to disclose such and 
the burden shift to Defendant to prove complete repayment of loans secured by 
promissory notes due to the evidentiary presumptions of Evidence Code section 
635, as elucidated in [citation omitted]. 
   

The Court notes that it finds plaintiffs’ run-on sentence style very difficult to understand, but will 
nevertheless proceed with an analysis. 
 

The first problem with this issue is that plaintiffs make no explicit reference to a specific 
cause of action within the Third Amended Complaint where this claim of damages is at issue.  
All seven causes of action stated against defendant Michael Affinito are based in part on the 
first loan. 

 
This is important, because the summary judgment statute allows for the summary 

adjudication only of “a cause of action,” and not of a “claim of damage” in the abstract.  (Code 
Civ. Proc., § 437c, subd. (f)(1).)  The only claim for damages that is properly the subject of a 
motion for summary adjudication is a claim for punitive damages; a defendant can move for 
summary adjudication that a plaintiff has no right to claim punitive damages in a given cause of 
action.  (See, DeCastro West Chodorow & Burns, Inc. v. Superior Court (1996) 47 Cal.App.4th 
410, 422 [the statute “does not permit summary adjudication of a single item of compensatory 
damage which does not dispose of an entire cause of action”].) 
 
 In the case at bar, all of plaintiffs’ seven causes of action against defendant are based 
on both the first and the second loans, not just the first loan.  And plaintiffs have not intelligibly 
argued that any of the numbered causes of action can be split into discrete sub-causes 
of action. 
 

Further, plaintiffs might be entitled to recover the sums due on the first loan under one 
cause of action (such as the First Cause of Action for breach of contract) but not under another 
(the Third Cause of Action for account stated).  It makes no sense to assert that plaintiffs have a 
“claim for damages” in the abstract, untethered to any particular legal theory. 

 
Finally, this issue suffers from the same evidentiary problems identified above, including 

most prominently the inadmissibility of Ms. Armstrong’s declaration. 
 
Issue No. 5 

 
Issue No. 5 is captioned as follows: “claim of damage in the amount of $ 3,607,794.12 

for principal only for twelve undisclosed loans taken from the Rurik Account.”  This issue merits 
little attention. 

 
First, it suffers from the same basic procedural, evidentiary, and conceptual defects as 

the “claim of damage” in Issue No. 4.  Second, it seeks damages for loans that are not a subject 
of the Third Amended Complaint, including loans to Affinity Land, an entity that is not mentioned 
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in the Third Amended Complaint. 
 
The third reason why this issue is not suitable for summary adjudication is that plaintiffs’ 

legal theory, which is not alleged in the Third Amended Complaint, is unintelligible as ‘alleged’ in 
plaintiffs’ separate statement.  Plaintiffs assert as follows in Fact No. 12: 
 

12. Defendant Affinito apparently used Rurik Pension Plan, Ltd. as a source 
for revolving loans— as he would pay back loan monies to Rurik Pension 
Plan Ltd., Defendant Affinito would then take a new loan out of the Rurik 
Account. 

 
Thus, plaintiffs allege that, as defendant paid loans back, he would then take out new loans.  
Yet plaintiffs seek as damages the total dollar amount of all loans, including the loans that by 
plaintiffs’ own admission defendant has already paid back.  It would appear to the Court that, 
even if plaintiffs’ theory had been pleaded in the Third Amended Complaint and had adequate 
evidentiary support, plaintiffs would be entitled only to the amount due on the latest of the 
“revolving loans.” 
 
 Finally, plaintiffs appear to be seeking only the principal amount of the subject loan or 
loans, with a calculation of interest being left for trial.  This is procedurally improper, because a 
motion for summary adjudication directed to an individual cause of action “shall be granted only 
if it completely disposes of a cause of action …”  (Code Civ. Proc., § 437c, subd. (f)(1).) 
 
 Issue No. 6 
 
 Issue No. 6 appears to be substantially identical to Issue No. 4, with only slightly different 
phraseology in the caption and description of the issue.  Issue No. 6 suffers from the same 
defects as Issue No. 4, outlined above. 
 
 Issue No. 7 
 
 Issue No. 7 appears to be substantially identical to Issue No. 5; plaintiffs again present 
their “revolving loans” theory. Issue No. 7 suffers from the same defects as Issue No. 5, 
outlined above. 
 
 Issue No. 8 
 
 Issue No. 8 is captioned as follows: “affirmative defenses of statutes of limitations.”  
The Court finds plaintiffs’ statement of this issue, and the discussion of this issue in the 
supporting memoranda, unintelligible. 
 
 Plaintiffs state seven different causes of action against defendant Michael Affinito, each 
potentially governed by its own statute of limitations.  The fact that plaintiffs’ breach of written 
contract cause of action may be governed by a six-year statute does not mean that the causes 
of action for fraud and breach of fiduciary duty are also governed by a six-year statute.  
Plaintiffs’ attempt to lump all causes of action together for purposes of a statute of limitations 
analysis is perplexing. 
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 Further, for the Court to find that there is no statute of limitations defense as to each 
individual cause of action, the Court would have to have evidence in support of plaintiffs’ 
argument concerning each individual cause of action: (1) when the cause of action accrued; (2) 
when plaintiffs believe the tolling period began; (3) when plaintiffs believe tolling ended; etc.  
Plaintiffs has not provided such evidence.  The Court notes that there is no declaration from 
plaintiff Mary Affinito on this topic. 
 
 Finally, even if plaintiffs had submitted declarations concerning when they first suspected 
misconduct on defendant’s part, the Court would exercise its discretion to deny summary 
adjudication under the governing statute’s “state of mind” exception.  (Cal. Code Civ. Proc., 
§ 437c, subd. (e).)  The Court is skeptical, given the circumstances of this case, that plaintiff 
Mary Affinito was as trusting of her brother has she alleges she was in the Third Amended 
Complaint, and that it was only when the probate court removed him as trustee (in the context of 
her own ex parte application seeking his removal), that she began to suspect misconduct. 
 
  B-3.  Comment. 
 
 The Court feels compelled to conclude this ruling with a comment on the litigation tactics 
employed by plaintiffs’ counsel.  Volume 1 of the court files contains all papers filed through 
April 2, 2018.  The latest papers filed this month are in Volume 11. 
 
 Volume 2 of the court files contains the papers filed in support of plaintiffs’ unsuccessful 
application for a writ of attachment.  Volume 4 contains Exhibits “A” through “PP” (with some 
exhibits having numbered sub-exhibits) filed in support of plaintiffs’ ill-conceived and 
unsuccessful motion for summary adjudication.  Volume 5 and part of Volume 6 contain 
plaintiffs’ unnecessarily voluminous opposition to defendant’s applications for a continuance of 
the summary judgment motion and trial.  In volumes 7 and 8, plaintiffs repeat in full all of the 
evidence that takes up Volume 4 as their opposition to defendant’s very limited companion 
motion, even though much of this evidence is not relevant and plaintiffs could have simply 
referred back to the evidence already before the Court.  Volumes 9 and 10 contain plaintiffs’ 
twenty-two (22) motions in limine. 
 
 If plaintiffs’ counsel believe that they are impressing the Court with this deluge of paper, 
they are mistaken.  The Court is impressed by arguments that are cogent and concise, and by 
papers that are no more voluminous and burdensome than necessary.  The Court has read and 
considered everything plaintiffs have filed, and will continue to do so.  But the Court would 
appreciate a more thoughtful approach in future filings. 

 

 

 


